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Land Reform (Scotland) Bill at Stage 1 
 

 
1. The Delegated Powers and Law Reform Committee considered the above Bill 
on Tuesday 1 September and seeks an explanation of the following matters: 

Section 25 – Tenant Farming Commissioner – Code of Practice 
 
Power conferred on:   the Tenant Farming Commissioner 
Power exercisable by:   code of practice 
Parliamentary procedure:  laid only 
 
2. Part 2 of the Bill establishes the Tenant Farming Commissioner. Section 25(1) 
requires the Tenant Farming Commissioner (TFC) to prepare codes of practice “for 
the purpose of providing practical guidance to landlords and tenants of agricultural 
holdings”.  

3. Subsection (7) provides that a code of practice published under section 25 is 
admissible in evidence in any proceedings before the Land Court, and if any 
provision of such a code appears to the Land Court conducting any proceedings to 
be relevant to any question arising in the proceedings, the Land Court must take that 
provision of the code into account in determining that question (subsection (8)). 
Moreover, a report of the TFC is admissible in evidence in any proceedings before 
the Land Court (section 31(2)), and if such a report appears to the Land Court 
conducting any proceedings to be relevant to any question arising in the 
proceedings, the Land Court must take that report into account in determining that 
question (section 31(3)).  
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4. The Committee therefore asks the Scottish Government: 

5. Given that a code of practice on agricultural tenancies and reports of the 
TFC with regard to breach of such codes may influence the determination by 
the Land Court of relevant questions in relation to agricultural tenancies 
(standing the requirements in section 25(8) and 31(3) on the Land Court to take 
these matters into account in proceedings before it), why is there no 
requirement in the Bill for some form of Parliamentary procedure to attach to 
the codes of practice? 
 
Section 35(1) – Right of access to information on persons in control of land 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure: affirmative procedure 

6. Section 35(1) confers power on the Scottish Ministers to make regulations 
enabling persons who are affected by land to access information about persons in 
control of that land. Subsection (2) sets out various matters that the regulations 
under section 35(1) may make provision about, including the meaning of “persons in 
control of land” and “persons affected by land”. Regulations may also make provision 
about the circumstances in which persons affected by land may request information, 
and about how the authority to which requests are to be made is to handle such 
requests.  

7. The Committee asks the Scottish Government: 

a) For what purpose(s) is it intended that information about persons in 
control of land may be disclosed to persons affected by that land? 

 
b) What is the intended meaning of “persons affected by land”? 

 
c) Depending on the purpose(s) identified, why is the power not limited 

to enabling information to be accessed for that or those purposes? 
 

d) Why is the power framed without restriction as to the circumstances 
under which the regulations may require disclosure, or the type of 
information which may be sought? 
 

e) Can the Scottish Government explain why there is no prohibition or 
restriction in the Bill on the further disclosure of any information 
disclosed to or by the request authority in terms of the regulations? 
(Contrast the position in the Scottish Elections (Reduction of Voting 
Age) Bill where a young person’s information may only be disclosed 
so far as is necessary for the purpose of the carrying out of certain 
functions related to the electoral register. Further disclosure of the 
information to another person for a different purpose is an offence.)  
 

f) More generally, can the Scottish Government explain why provision 
enabling access to information about persons in control of land 
appears in the Bill when the policy is still subject to consultation? Why 
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is it considered appropriate to confer powers to make subordinate 
legislation about that matter as opposed to making the appropriate 
primary legislation once the policy development is complete? 

 
Section 36(2) (inserting section 48A(1) in the Land Registration etc. (Scotland) 
Act 2012)  – Power of Keeper to request information relating to proprietors of 
land etc. 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  affirmative procedure for first exercise of 

power, and if regulations amend primary 
legislation, otherwise negative procedure 

8. Section 36 amends the Land Registration etc. (Scotland) Act 2012 to insert new 
section 48A. That section confers power on the Scottish Ministers to make 
regulations enabling the Keeper of the Registers of Scotland to request information 
relating to proprietors of land and registered leases. 

9. The information which may be requested is not set out on the face of the Bill, 
but may be defined in the regulations.  

10. The Committee therefore asks the Scottish Government— 

1) For what purpose(s) is it intended that the Keeper may request 
information relating to proprietors of land and registered leases? 

 
2) Depending on the purpose(s) identified, why is the power not limited to 

enabling information to be requested for that or those purposes? 
 

3) Why is the power framed without restriction as to the circumstances 
under which the Keeper may request information, or the type of 
information which may be sought?  

 
4) Why does the Bill not restrict or limit the circumstances in which 

information may be disclosed to or by the Keeper without the need for 
the consent of the individual to whom the information relates? 
 

5) Can the Scottish Government explain further why the negative 
procedure is considered to confer an appropriate level of scrutiny for 
second and subsequent exercises of the power (other than where 
primary legislation is being amended)? The Committee notes that the 
Bill does not prevent second or subsequent regulations making 
substantive provision which alters the details of the existing scheme in 
a way which significantly affects individuals, and which accordingly 
might be expected to attract the affirmative procedure. 
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Section 37(1) – Guidance on engaging communities in decisions relating to 
land 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   guidance 
Parliamentary procedure:  none 

11. Section 37(1) requires the Scottish Ministers to issue guidance about engaging 
communities in decisions relating to land which may affect communities.  

12. The Committee asks the Scottish Government to explain the intended 
purpose of the guidance to be issued under section 37, and why it is 
considered appropriate for the power to be expressed as a power to issue 
guidance, rather than as a power to make subordinate legislation. 

Section 79 – Conversion of 1991 Act tenancies into modern limited duration 
tenancies 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  affirmative 

13.    Section 79 confers power on the Scottish Ministers to make regulations to 
provide for the conversion of secure 1991 Act agricultural tenancies into Modern 
Limited Duration Tenancies (MLDTs). The power is not limited to providing for 1991 
Act tenancies to be covered under particular circumstances or for a particular 
purpose. 

14. The Committee therefore asks the Scottish Government— 

1) For what purpose(s) is it intended that regulations should permit the 
conversion of a 1991 Act tenancy to an MLDT? 

 
2) Depending on the purpose(s) identified, why is the power not limited to 

enabling conversion for that or those purposes? 
 

3) Why is the power framed without limit in its application to particular 
circumstances, or by reference to particular criteria or objectives? 
 

4) More generally, can the Scottish Government explain why provision 
enabling regulations to make provision for the conversion of 1991 Act 
tenancies appears in the Bill when the policy is still under 
consideration? Why is it considered appropriate to confer powers to 
make subordinate legislation about that matter as opposed to making 
the appropriate primary legislation once the policy development is 
complete? 
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New section 38M(1) – Procedure for sale to a third party 
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  regulations 
Parliamentary procedure: affirmative 
 
15. New section 38M(1) of the 2003 Act provides that the Scottish Ministers may by 
regulations make further provision about the sale of land in relation to which the 
Land Court has, under new section 38L, varied an order for sale to allow the land to 
be offered for sale on the open market.  Such regulations may in particular include 
provision about the matters listed in section 38M(2).  These include (among other 
things) the appointment of a person to sell the land; the valuation of the land; the 
procedure for the sale of the land; and the period within which the land is to be sold. 

16. Section 38M(3) provides that regulations made under subsection (1) may apply 
the provisions of the Bill which apply to the order for sale process where the tenant is 
to buy the land to the process where the land is to be sold on the open market.  Such 
provisions may be applied to the open market process with or without modifications.  
Section 38M(4) then provides that regulations made under subsection (1) may 
modify any enactment. 

17. The Committee asks the Scottish Government for further explanation as 
to why it is considered appropriate to take a power to set out matters relating 
to the sale of a holding on the open market in regulations, rather than on the 
face of the Bill.  The Committee observes that the power in the new section 
38M of the 2003 Act is a very wide power, the parameters of which are 
informed by, but not restricted to, the non-exhaustive list in section 38M(2).  
The DPM does not provide any substantive explanation as to why, as a matter 
of principle, regulations are the appropriate means by which these matters 
should be set out, other than to say that the Scottish Government expects 
there to be very few open market sales.   

   

Section 82 – 1991 Act tenancies: rent review 
 

18. There are 3 powers which section 82 of the Bill confers in relation to the new 
rent review system. Questions in relation to all 3 powers are outlined at paragraphs 
24 and 25. 

A) Inserting new Schedule 1A to the 1991 Act, paragraph 2(4) – form and 
content of rent review notice 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations  
Parliamentary procedure:  negative 

19. Section 82 amends the 1991 Act provisions on secure agricultural tenancies by 
substituting section 13 (variation of rent) with a new section 13 and Schedule 1A. 
Paragraph 2 of Schedule 1A makes provision about the form and content of the rent 
review notice. A rent review notice must be dated and must include certain 
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prescribed information, including the rent currently payable, the proposed new rent, 
the date by which agreement must be reached, and the proposed date from which 
the rent is to be charged. 

20. Paragraph 2(4) enables the Scottish Ministers, by regulations, to make further 
provision about (a) the form and content of rent review notices, and (b) the 
information that must or may accompany them. This is the first of 3 powers which 
section 82 of the Bill confers in relation to the new rent review system. The other two 
are explained below. 

B) Inserting new Schedule 1A to the 1991 Act, paragraph 8(1) – productive 
capacity 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  negative 

21. Paragraph 7 of new Schedule 1A requires the Land Court to determine the rent 
payable for a secure 1991 Act tenancy where the landlord and tenant are unable to 
reach agreement. The rent payable is the rent that the Land Court, taking account of 
all the circumstances, considers is the fair rent for the holding. In determining the fair 
rent for the holding, the Land Court must have regard in particular to— 

(a) the productive capacity of the holding, 
(b) the open market rent of any surplus residential accommodation on the 

holding provided by the landlord, and  
(c) the open market rent of - (i) any fixed equipment on the holding provided by 

the landlord, or (ii) any land forming part of the holding, used for a purpose 
that is not an agricultural purpose. 

22. Paragraph 8 of Schedule 1A confers power on the Scottish Ministers to make 
provision (for the purposes of paragraph 7) about the productive capacity of 
agricultural holdings, including— 

(a) how the productive capacity of an agricultural holding is to be determined, 
(b) the information to be provided by the landlord and tenant of a holding to 

the Land Court to have regard to the productive capacity of the holding. 

C) Inserting new Schedule 1A to the 1991 Act, paragraph 9(6) – surplus 
residential accommodation 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations  
Parliamentary procedure:  negative 

23. As mentioned above, in determining the fair rent for an agricultural holding at 
rent review, the Land Court must in addition to having regard to the productive 
capacity of the holding, also have regard in particular to the open market rent of any 
surplus residential accommodation on the holding provided by the landlord 
(paragraph 7(4) of Schedule 1A). Paragraph 9(1) provides that residential 
accommodation on an agricultural holding is surplus to the extent that it exceeds 
what is necessary to provide accommodation for the “standard labour requirement” 
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of the holding. In determining whether residential accommodation is surplus, the 
Land Court may take into account whether the standard labour requirement of the 
holding varies (seasonally or otherwise) (paragraph 9(2)). 

24. The Committee asks the Scottish Government the following in relation to 
the 3 powers conferred by section 82—  

 Section 82 of the Bill confers 3 powers on the Scottish Ministers in 
relation to rent review for 1991 Act tenancies, at paragraphs 2(4), 8(1) 
and 9(6) of Schedule 1A to the 1991 Act. The DPM explains that the 
outcomes of the rent review modelling process being undertaken during 
2015 are awaited, following which there will be a need for further 
stakeholder engagement on the testing of that modelling. That work and 
the further stakeholder engagement will inform the regulations to be 
made under the 3 powers listed. 

a) Can the Scottish Government explain why provision about the rent 
review process for 1991 Act tenancies appears in the Bill when the 
policy is still subject to consultation? Why is it considered appropriate 
to confer powers to make subordinate legislation about rent reviews as 
opposed to making the appropriate primary legislation once the policy 
development is complete? 

25. Further in relation to the power in paragraph 8(1) of Schedule 1A to the 
1991 Act (productive capacity), the Committee ask the Scottish Government: 

b) Given that the productive capacity of an agricultural holding will be a 
significant factor in any determination by the Land Court of fair rent for 
the holding, and given accordingly that provision about the productive 
capacity of a holding appears to be a substantive rather than technical 
matter, can the Scottish Government explain further why the negative 
procedure is considered to confer an appropriate level of Parliamentary 
scrutiny?  

In particular, can the Scottish Government explain why the on-going 
stakeholder engagement in the modelling exercise and planned 
consultation prior to making the regulations is considered to preclude 
the need for scrutiny of the policy by the Scottish Parliament under the 
affirmative procedure? 

 

Section 83(3) – Limited duration tenancies and modern limited duration 
tenancies: rent review 

A) Inserting new section 9A(3) in the 2003 Act – Form and content of rent 
review 
B)  Inserting new section 9B(3) in the 2003 Act – Determination of rent  
C) Inserting new section 9C(6) in the 2003 Act – Surplus residential 
accommodation 
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Powers conferred on:   the Scottish Ministers 
Powers exercisable by:   regulations 
Parliamentary procedure:  negative 

26. Section 83(3) of the Bill inserts new sections 9A to 9C in the Agricultural 
Holdings (Scotland) Act 2003. These provisions set out the new rent review 
procedures for limited duration tenancies and modern limited duration tenancies. 
They are similar to the new rent review provisions for 1991 Act tenancies discussed 
above. One difference is that rent for LDTs and MLDTs is to be determined by the 
relevant legislative provisions, while for 1991 Act tenancies it is to be determined (in 
the absence of agreement) by the Land Court, having regard to the legislative 
provisions. 

27. Section 9B(3) confers power on the Scottish Ministers by regulations to make 
provision about the productive capacity of land comprised in leases of LDTs or 
MLDTs, including how the productive capacity of such land is to be determined. 

28. The Committee asks the Scottish Government the following in relation to 
the 3 powers conferred by section 83— 

   Section 83 of the Bill confers 3 powers on the Scottish Ministers in 
relation to rent review for limited duration tenancies and modern limited 
duration tenancies, at sections 9A to 9C of the 2003 Act. The Delegated 
Powers Memorandum explains that the outcomes of the rent review 
modelling process being undertaken during 2015 are awaited, following 
which there will be a need for further stakeholder engagement on the 
testing of that modelling. That work and the further stakeholder 
engagement will inform the regulations to be made under the 3 powers 
listed. 

a) Can the Scottish Government explain why provision about the rent 
review process for LDTs and MLDTs appears in the Bill when the policy 
is still subject to consultation? Why is it considered appropriate to 
confer powers to make subordinate legislation regarding rent reviews as 
opposed to making the appropriate primary legislation once the policy 
development is complete? 

29. Further in relation to the power in section 9C(4) of the 2003 Act 
(productive capacity), the Committee asks the Scottish Government: 

b) Given that the rent for an LDT or MLDT may not be determined unless 
the productive capacity of the land comprised in the lease is known, and 
given accordingly that provision about the productive capacity of land 
appears to be a substantive rather than a technical matter, can the 
Scottish Government explain further why the negative procedure is 
considered to confer an appropriate level of Parliamentary scrutiny?  

In particular, can the Scottish Government explain why the on-going 
stakeholder engagement in the modelling exercise and planned 
consultation prior to making the regulations is considered to preclude 
the need for scrutiny of the policy by the Scottish Parliament under the 
affirmative procedure? 
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Section 100 – Ancillary provision 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  negative procedure, but affirmative where there 

is textual amendment of an Act    

30. Subsection (1) provides that the Scottish Ministers may by regulations make 
such incidental, supplementary, consequential, transitional, transitory or saving 
provision as they consider appropriate for the purposes of or in connection with this 
Bill or any provision made under it.  

31. The Committee has seen in some earlier bills a discrepancy in the wording of 
the ancillary powers. 

32. The Committee therefore seeks an explanation from the Scottish 
Government in relation to the ancillary powers in section 100(1): 

33. The Committee reported in the following terms in relation to the ancillary 
powers contained in the Tribunals (Scotland) Bill at Stage 1 (the powers now 
being contained in section 80 of the 2014 Act): 

34. “The Committee observes that there appears to be a lack of consistency 
in the formulation of ancillary powers in Government Bills. That may well be 
justifiable but no explanation has been provided regarding how the Scottish 
Government selects which formulation to use in each case. Parliament is 
accordingly being asked to grant powers which are expressed in different 
ways, and which presumably have different meanings, without a justification 
for that having been provided.” 

35. The wording of the ancillary powers in section 100(1) differs from both the 
formulation in section 33(1) of the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Bill and the formulation in section 25(1) of the Succession 
(Scotland) Bill, which Bills the Committee is also presently considering.    

36. The Committee could therefore ask the Scottish Government to explain 
why the different formulation used in section 100(1) is appropriate, and what 
the effect of the provision is (in comparison with the formulations used in, for 
example, the Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill and the 
Succession (Scotland) Bill).  

37. The Committee might observe that if it is intended that the effect of these 
ancillary powers is intended to be the same, then the same wording ought to 
be used, for consistency.               

 

38. Please email your response to the Delegated Powers and Law Reform 
Committee e-mail address above by 5pm on Wednesday 9 September 2015. 

 
Deborah Cook 
Assistant Clerk to the Committee 


